
 
BRIEFING PAPER ON SECTION 377, INDIAN PENAL CODE 
 
Introduction 
Section 377, Indian Penal Code (hereinafter S. 377, IPC) criminalizes 
voluntary “carnal intercourse against the order of nature”.1 The provision 
uses the terminology ‘carnal’, which denotes flesh, implying contempt, 
instead of using the terminology ‘sexual intercourse’, as has been used in the 
other provisions of the Indian Penal Code. Further, the provision does not 
require a victim nor is it focused on non-consent even though it is placed 
after the rape provision. The Navtej Singh Johar v. Union of India petition2 
and the Dr. Akkai Padmasali & Ors. v. Union of India petition3 have been 
listed to be heard jointly by the Constitution Bench of the Supreme Court, to 
debate the constitutional validity of S. 377, IPC, in the upcoming months. It 
is therefore imperative to examine the legislative, judicial, and international 
legal efforts undertaken to get rid of S. 377, IPC.4 
 
The Supreme Court in 2014 in National Legal Services Authority v. Union of 
India highlighted the harassment faced by LGBTI individuals due to the 
threat of S. 377, IPC acknowledging that S. 377, IPC was “used as an 
instrument of harassment and physical abuse against Hijras and transgender 
persons.”5 The existence of S. 377, IPC has perpetuated an atmosphere 
where numerous human rights violations including that of right to equality, 
 
 
 
 
 
 
 
 
 
1 S. 377, IPC: Unnatural offences—Whoever voluntarily has carnal intercourse 
against the order of nature with any man, woman or animal, shall be punished with 
1[imprisonment for life], or with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. Explanation—Penetration is 
sufficient to constitute the carnal intercourse necessary to the offence described in 
this section.  
2 Navtej Singh Johar & Ors. v. Union of India Ministry of Law and Justice, Writ 
Petition (Criminal)No.76/2016.   
3 Akkai Padmasali & Ors. v. Union of India and Ors., Writ Petition (Civil)No.572/2016.  
4 In 1837, in British India, Lord Macaulay presented a Draft Penal Code, which 
contained a clause on ‘unnatural offences’ and ‘unnatural lust’. While Lord Macaulay 
described other clauses in detail, for this clause he said that he was “unwilling to 
insert, either in the text or in the notes, anything which could give rise to public 
discussion on this revolting subject; as we are decidedly of the opinion that the 
injury which would be done to the morals of the community by such discussion would 
far more than compensate for any benefits which might be derived from legislative 
measures framed with the greatest precision.” Subsequently, Section 377 was added 
to the Indian Penal Code in 1860.   
5 National Legal Services Authority v. Union of India, Writ Petition No. 400 of 2012 
with Writ Petition No. 604 of 2013.   
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equal protection of the law, liberty, and security of the person, free 
expression, health, and privacy can occur.6 
 
This paper uses the term “LGBTI” to refer to any individual who identifies 
with a non-normative sexuality or gender identity. It includes individuals who 
identify as lesbian, gay, bisexual, transgender, intersex and gender-queer, 
and also encompasses persons who may not fit into any of these identities. 
For the purposes of this paper, “LGBTI” should be read to include other 
people who face human rights violations on the basis of their actual or 
perceived sexual orientation, gender identity and/or expression and sex 
characteristics, including those who may identify with terms other than those 
encompassed by “LGBTI”. 
 
Judicial Developments 
For years, the courts took a conservative approach to upholding S. 377, IPC. 
In 1983, the Supreme Court of India, while sentencing on offences 
committed under S. 377, IPC, stated that the offence implies sexual 
perversity and proudly declared that “[n]either the notions of permissive 
society nor the fact that in some countries homosexuality has ceased to be 
an offence has influenced our thinking.”7 
 
However, since that decision, several challenges have been made to the 
constitutionality of S. 377, IPC. In 1994, the Aids Bedhbav Virodhi Andolan 
(ABVA) challenged the constitutional validity of S. 377, IPC, in the Delhi High 
Court, but their petition was dismissed, as the organization had become 
defunct. In December 2001, the Naz Foundation filed a petition to get rid of 
S. 377, IPC in the Delhi High Court. In 2004, the High Court dismissed the 
writ petition as well as a subsequent review petition. However, Naz 
Foundation challenged this and the review petition was finally accepted in 
2006.8 
 
In Naz Foundation v. UOI, the petitioners challenged the constitutionality of 
S. 377, IPC, stating that HIV/AIDS prevention efforts were being obstructed 
by S. 377, IPC; that the LGBTI community was being denied their right to 
privacy and dignity regarding consensual private sexual relations, which the 
petitioners argued were protected by the right to life and liberty under Article 
21 of the Indian Constitution; that the LGBTI community was being denied 
 
6 See International Commission of Jurists, ‘“Unnatural Offences” Obstacles to Justice 
in India Based on Sexual Orientation and Gender Identity’, 2017 available at 
https://www.icj.org/wp-content/uploads/2017/02/India-SOGI-report-Publications-
Reports-Thematic-report-2017-ENG.pdf  
7 Fazal Rab Choudhary v. State Of Bihar, (1982) 3 SCC 9.  
8 Orinam, “Notes of Proceedings in Suresh Kumar Kaushal v. Naz Foundation: 
February 23 to March 27, 2012 Supreme Court of India”, available at 
http://orinam.net/content/wp-
content/uploads/2012/04/Naz_SC_Transcript_2012_final.pdf  

2 



 
 
 
the right to non-discrimination as ‘sex’ as used in Article 15 of the Indian 
Constitution includes sexual orientation, and that non-discrimination on the 
basis of sexual orientation is implied in their exercise of fundamental rights. 
The Delhi High Court accepted the arguments and read down S. 377, IPC 
saying, “Section 377 IPC, insofar as it criminalizes consensual sexual acts of 
adults in private, is violative of Articles 21, 14, and 15 of the Constitution”9, 
but that the section will govern non-consensual adult penile non-vaginal sex 
and penile non-vaginal sex involving minors.10 
 
While S. 377, IPC remained decriminalized from 2009- 2013, several groups, 
including religious groups, that were not party to the Naz Foundation case, 
appealed the Naz Foundation judgment before the Supreme Court. In Suresh 
Kumar Koushal v. Naz Foundation, in 2013, a two-judge bench of the 
Supreme Court overruled the 2009 Delhi High Court judgment. The Supreme 
Court judgment stated that S. 377, IPC impacted a “miniscule fraction of the 
country’s population” and that less than 200 cases had been brought under 
S. 377, IPC in the past 200 years. However, it ignored the spectre of 
criminality created by the threat of prosecution under S. 377, IPC. Further in 
Suresh Kumar Koushal the Court stated that the misuse of the provision by 
state or non- state actors is not condoned by the provision itself, and the 
occurrence of such misuse would not make the provision ultra-vires. Finally, 
the Court held that the Naz Foundation decision by the Delhi High Court was 
not legally sustainable, S. 377, IPC “did not suffer from the vice of 
unconstitutionality”, and it was the legislature that should decide regarding 
the deletion of S. 377, IPC.11 This led the Naz Foundation and other parties 
to file curative petitions. The Supreme Court admitted the curative petition 
filed by the petitioners, and referred it to a Constitution Bench, but, the 
curative petition is still pending and has not been listed for hearing.12 
 
In 2016, a fresh petition, colloquially known as “the celebrity petition”, was 
filed by Sunil Mehra, Navtej Singh Johar, Ritu Dalmia, Aman Nath and 
 
 
 
9 Naz Foundation v. Govt. of NCT of Delhi, 160 Delhi Law Times 277.   
10 Due to the expanded definition of rape in the Criminal Law Amendment Act, 2013, 
which covers non-consensual sexual intercourse other than penile-vaginal 
penetration, it has been argued that S. 377 now focuses only on consensual same-
sex sexual intercourse. Further, Protection of Children from Sexual Offences Act, 
criminalized all sexual conduct with minors and hence S. 377 is not needed to cover 
sexual offences with minors.   
11 Suresh Kumar Koushal and another v. Naz Foundation and others, [(2014)1 SCC 
1].   
12 For more information about curative petitions, and the specific curative petition in 
the section 377 matter, please see: ICJ “Briefing Paper: The Section 377 Curative   
Petition” available at: http://icj.wpengine.netdna-cdn.com/wp-
content/uploads/2016/03/India-QA-art377-Advocacy-Analysis-brief-2016-ENG.pdf. 
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Ayesha Kapur, who are members of the LGBTI community. They claimed that 
their rights to sexuality, sexual autonomy, choice of sexual partner, life, 
privacy, dignity and equality, along with other fundamental rights were 
breached by S. 377, IPC. Further, the petitioners argued that S. 377, IPC 
perpetuated the fear of criminalization, which harmed their professional and 
personal lives. 13 In the same year, Dr. Akkai Padmasali, a transgender 
person, filed a petition challenging the constitutional validity of S. 377, IPC 
on the basis that it violates the transgender community’s fundamental rights 
to life, autonomy and dignity guaranteed under Article 21 of the Indian 
Constitution, their right to equality guaranteed under Article 14 of the Indian 
Constitution and their right to expression and freedom provided under Article 
19 of the Indian Constitution, and that each of these rights has been 
recognized in National Legal Services Authority v. Union of India.14 
 
On January 8, 2018, “the celebrity petition”, that is, Navtej Singh Johar v. 
Union of India, was heard, and the Supreme Court agreed to reconsider the 
two-judge bench decision in Suresh Kumar Koushal v. Naz Foundation, and 
referred it to the Constitution Bench. This is a critical development as the 
Supreme Court is expected to reconsider the constitutional validity of S. 377, 
IPC. The petition filed by Dr. Akkai Padamasali was heard on 15 January 
2018 and the Court decided that it would be taken up alongwith the Navtej 
Singh Johar v. Union of India petition.15 This is a momentous step for the 
LGBTI community. 
 
In the interim, on 24 August 2017, in Justice K. S. Puttuswamy v. Union of 
India, the right to privacy was reaffirmed as a constitutional right by the 
Supreme Court of India, which declared privacy as inherent to a person’s 
fundamental right to equality, to one’s right to non-discrimination, and to 
one’s right to liberty, and as indispensible to the enjoyment of all 
fundamental rights. The judgment held that the right to privacy is at the core 
of one’s notion of sexual orientation, and criticized the Koushal judgment for 
disregarding the rights of minority populations, stating, “[t]hat ‘a miniscule 
fraction of the country’s population constitutes lesbians, gays, bisexuals or 
transgenders’ (as observed in the judgment of this Court) is not a 
sustainable basis to deny the right to privacy.” It said that Koushal’s critique 
of the Delhi High Court judgment for relying upon international case law was 
also unsustainable, and emphasized sexual orientation as an essential 
 
 
 
13 Navtej Singh Johar & Ors. v. Union of India Ministry of Law and Justice Writ 
Petition (Criminal) No.76/2016 available at http://orinam.net/377/wp-
content/uploads/2016/06/Johar-UoI-2016.pdf.   
14 Akkai Padmasali & Ors. v. Union of India and Ors., Writ Petition (Civil) 
No.572/2016 available at http://orinam.net/377/wp-
content/uploads/2016/07/Akkai_vs_UOI_2016.pdf.   
15 Akkai Padmasali & Ors. v. Union of India and Ors, Writ Petition (Civil) 
No.572/2016) available at 
http://supremecourtofindia.nic.in/pdf/ListingNotice/cb%20notice.pdf.   
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component of one’s dignity. Based on these arguments, it disagreed with 
Koushal’s analysis of the rights to privacy and dignity of LGBTI persons as 
not being violated by S. 377, IPC but did not comment further on the 
constitutional validity of S. 377, IPC as the matter is sub judice.16 
 
This judgment has given impetus to the Courts and to the LGBTI movement 
to read down S. 377, IPC inasmuch as they refer to adult consensual same 
sex relations. 
 
Other Laws Impacting LGBTI Community 
 
A. Sexual Assault Laws 
As per S. 375, Criminal Law (Amendment) Act, 2013, rape can only be 
committed by a man against a woman. Section 114A of the Indian Evidence 
Act introduced in the Criminal Law (Amendment) Act, 2013, presumes an 
absence of consent in rape prosecutions when the woman testifies to her 
absence of consent, and upon sexual intercourse being proven.17 While this 
recognizes the skewed power dynamics between men and women, sexual 
and gender based violence laws must also recognize the risks faced by 
transgender and other LGBTI victims and thereby make provision for the 
community. Though, the Supreme Court heard and dismissed a petition to 
make laws on sexual offences, including rape, sexual harassment, stalking, 
and voyeurism, among others, gender neutral,18 the Delhi High Court heard 
a similar petition last year and is expected to hear the matter this year.19 
India is under an obligation under international human rights law to provide a 
legal framework that would adequately protect individuals – regardless of 
their gender – against rape and other serious offences of and gender based 
 
 
 
 
 
16 Justice K.S. Puttaswamy (Retd.) & Anr. v. Union of India and Ors., Writ Petition 
(Civil) No. 494/2012 available at 
http://supremecourtofindia.nic.in/supremecourt/2012/35071/35071_2012_Judgeme 
nt_24-Aug-2017.pdf.  
17 S.114A, Indian Evidence Act - Presumption as to absence of consent in certain 
prosecutions for rape—In a prosecution for rape under clause (a) or clause (b) or 
clause (c) or clause (d) or clause (e) or clause (g) of sub-section (2) of section 376 
of the Indian Penal Code, (45 of 1860), where sexual intercourse by the accused is 
proved and the question is whether it was without the consent of the woman alleged 
to have been raped and she states in her evidence before the Court that she did not 
consent, the Court shall presume that she did not consent.   
18 “SC Dismisses PIL To Make Rape, Sexual Harassment, Stalking, Outraging Modesty 
Gender-Neutral...” February 2, 2018, available at: http://www.livelaw.in/sc-
dismisses-pil-make-rape-sexual-harassment-stalking-outraging-modesty-gender-
neutral/  
19 “HC seeks govt reply on plea for gender-neutral rape law” The Hindu, September 
28, 2017, available at: http://www.thehindu.com/news/cities/Delhi/hc-seeks-govt-
reply-on-plea-for-gender-neutral-rape-law/article19765638.ece   
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violence.20 
 
Legal ambiguities combined with rampant social prejudices lead to cases 
such as the Pune August 2017 case where four individuals allegedly accused 
of gang-raping a nineteen year old transgender woman were acquitted as the 
Court would not apply either S. 375, IPC or S. 377, IPC to the alleged 
perpetrators as these provisions refer to man, woman, or animal and the 
Court would not read the transgender woman’s identity into these 
categories.21 
 
B. Habeas Corpus Petitions 
Habeas corpus petitions are a writ remedy, which allows people to challenge 
unlawful arrests or detentions in court.22 In India, habeas corpus petitions 
are often used to locate people who are missing or have been held captive by 
non-state actors. Habeas corpus petitions are often filed by the families or 
partners of LGBTI persons pursuing charges under S. 339, IPC (wrongful 
restraint), S. 340, IPC (wrongful confinement), S. 361, IPC (kidnapping from 
lawful guardianship), S. 362, IPC (abduction).23 
 
Habeas corpus petitions are used in cases involving the human rights of the 
LGBTI community in two ways: first, when two LGBTI persons decide to live 
together against the wishes of their families, families use habeas corpus 
petitions to ask police to bring the LGBTI person back to the family against 
the will of the person. Second, family members may confine their LGBTI 
family member against their will, to prevent them from joining their partner. 
In such cases, the LGBTI partner or an organization working on the rights of 
LGBTI persons may file a habeas corpus petition stating that someone has 
been held captive against their will, asking the Court and police to intervene. 
The Court asks the police to produce the person, and the police then begin to 
 
 
 
 
 
 
 
 
20 See International Commission of Jurists, “Practitioners’ Guide 12 on Women’s 
Access to Justice for Gender Based Violence”, 2016, pages 203-204 , available at 
https://www.icj.org/wp-content/uploads/2016/03/Universal-Womens-accesss-to-
justice-Publications-Practitioners-Guide-Series-2016-ENG.pdf.  
21 “Loopholes in third gender law aid 4 Rapists to Get Bail” Pune Mirror, August 8, 
2017, available at: http://punemirror.indiatimes.com/pune/civic/loopholes-in-third-
gender-law-aid-4-rapists-to-get-bail/articleshow/59960595.cms.   
22 Human Rights Committee, General Comment No. 35, Article (Liberty and Security 
of Person). UN Doc: CCPR/C/GC/35 para.39.   
23 International Commission of Jurists, ““Unnatural Offences” Obstacles to Justice in 
India Based on Sexual Orientation and Gender Identity”, 2017, pages 48-49, 
available at https://www.icj.org/wp-content/uploads/2017/02/India-SOGI-report-
Publications-Reports-Thematic-report-2017-ENG.pdf.  
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look for this person, and bring them to Court. It is notable that women 
particularly have a harder time ensuring respect for their autonomy.24 
 
Sudha Ramalingam, a lawyer in Chennai, told the ICJ of one such case. P, an 
adult lesbian woman was detained at home by her family to prevent her from 
leaving the city with her partner. The partner approached Sudha Ramalingam 
to file a habeas corpus petition for P to be produced in court. When P was 
produced in court, the judge asked her if she preferred to stay at home with 
her parents or to leave with her partner. P said clearly that she wanted to 
leave her family’s home and live with her partner instead. The judge called P 
“a person with different values” in open court. Instead of respecting her 
autonomy, the judge sent her to a government -run “shelter” home for 
women, to think about her decision and adjourned the case. Sudha told the 
ICJ that P was worried that she would have to live in the government-run 
“shelter” home for a long period of time. Therefore, the next time her case 
was heard in Court, P agreed to remain with her family. It is telling that the 
court did not ask P to think further about her decision to remain with her 
family, or why she had changed her mind, or make any effort to assess 
whether her decision was voluntary and non-coerced. Instead, the Court 
supported a decision it considered more appropriate and in keeping with 
conventional norms, without properly inquiring into what P had really 
wanted.25 
 
Sudha Ramalingam has been involved in several such cases. She told the ICJ 
that in these cases, “there is no constitution, no law, only morality”. On the 
other hand, the ICJ interviewed a couple in Kerala - a woman and a 
transgender man - who wanted to leave the city to live together in 
Bangalore. The woman was held captive by her family to prevent her from 
leaving. Her partner, the transgender man, filed a habeas corpus petition 
asking for the woman to be produced before the Court. Like in the case of P, 
when the woman was produced before Court, she said clearly that she 
wanted to leave her family and go and live with her partner instead. 
However, her wishes were ignored, and she was placed in a government-run 
“shelter” home for women. Her case dragged on for a long time, and she 
repeatedly stated she wanted to live with her partner, till the Court agreed. 
The ICJ was also told of a similar case in Delhi. 
 
 
 
 
 
24 International Commission of Jurists, ““Unnatural Offences” Obstacles to Justice in 
India Based on Sexual Orientation and Gender Identity”, 2017, pages 48-49 
available at https://www.icj.org/wp-content/uploads/2017/02/India-SOGI-report-
Publications-Reports-Thematic-report-2017-ENG.pdf.  
25 International Commission of Jurists, ““Unnatural Offences” Obstacles to Justice in 
India Based on Sexual Orientation and Gender Identity”, 2017, pages 48-49 
available at https://www.icj.org/wp-content/uploads/2017/02/India-SOGI-report-
Publications-Reports-Thematic-report-2017-ENG.pdf.  
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As the examples above indicate, in some cases, habeas corpus petitions have 
served as valuable legal tools to access courts when the liberty and 
autonomy of LGBTI persons is denied. In other cases, these petitions have 
facilitated harassment and denied LGBTI persons’ autonomy. In both 
instances, proceedings in habeas corpus petitions are illustrative of the 
additional challenges LGBTI persons face within the legal system to have 
their autonomy respected, and the wide discretion that courts have to 
interfere with the personal decisions LGBTI persons take regarding who they 
want to live with, where they want to live, etc.26 
 
Legislative Changes Impacting the LGBTI Community 
While the Indian Government has been largely silent on the issue, Shashi 
Tharoor, a Member of Parliament from the Indian National Congress party, 
attempted to introduce a private member bill in December 2015 for the 
repeal of Section 377 in the Lower House of the Parliament. His Bill was 
eventually defeated by a vote of 71-24. He tried again in March 2015 but was 
similarly defeated.27 
 
As the Indian Penal Code falls under the Concurrent List of the Constitution, 
the Parliament can amend the Indian Penal Code and/or the State 
Assemblies can amend the state Penal Codes, hence a legislative route is 
available to individual states to amend the state Penal Codes to ensure that 
LGBTI individuals are not criminalized in their jurisdictions. As per newspaper 
reports the Kerala State Government was considering introducing a bill to 
amend S. 377, IPC in the State Assembly and the Law Secretary B. G. 
Harindranath had drafted a Bill, however, no further movement has been 
seen.28 
 
Regrettably, in 2014, the Tamil Nadu Government included deeply flawed 
amendments in the colloquially known ‘Goondas Act’29, including an 
 
 
 
26 International Commission of Jurists, ““Unnatural Offences” Obstacles to Justice in 
India Based on Sexual Orientation and Gender Identity”, 2017, pages 48-49 
available at https://www.icj.org/wp-content/uploads/2017/02/India-SOGI-report-
Publications-Reports-Thematic-report-2017-ENG.pdf.  
27 “Shashi Tharoor’s bill on homosexuality defeated in LS for 2nd time” Hindustan 
Times, March 11, 2016, available at: https://www.hindustantimes.com/india/shashi-
tharoor-s-bill-to-decriminalise-homosexuality-defeated-in-ls/story-
XzoKkwf9ouPBoEWWxVAznL.html.   
28 “State to be a trendsetter in promoting gay rights?” The Times of India, March 23, 
2017, available at: 
https://timesofindia.indiatimes.com/city/thiruvananthapuram/state-to-be-a-
trendsetter-in-promoting-gay-rights-/articleshow/57773065.cms.  
29 Tamil Nadu Prevention of Dangerous Activities of Bootleggers, Cyber Law 
Offenders, Drug Offenders, Forest Offenders, Goondas, Immoral Traffic Offenders, 
Sand Offenders, Sexual Offenders, Slum Grabbers and Video Pirates Act, 1982 
commonly known as Goonda’s Act.  
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amendment to bring offences committed under S. 377, IPC, within the 
purview of the law.30 This law defines a ‘goonda’ as a person ‘who, either by 
himself or as a member or a leader of a gang, habitually commits or 
attempts to commit or abet the commission of offences punishable under 
Chapter XVI (Offences Affecting the Human Body) or Chapter XXII (Criminal 
Intimidation, Insult, or Annoyance) of the IPC.’31 The law allows for a person 
to be detained for a year without bail,32 and hence this amendment can be 
used to threaten the LGBTI community with arbitrary detention for upto a 
year. The 2014 amendments also omit the need for a person to be a habitual 
offender as required per the old definition of ‘goonda’.33 Hence, an individual 
can be charged based on a single offence under the law, including for 
offences committed under S. 377, IPC, which gives extraordinary 
discretionary powers to the State to detain individuals. The amendment 
includes sexual offences within the purview of the Goonda’s Act, which was 
unnecessary, particularly in light of the new sexual offence laws including 
Criminal Law (Amendment) Act, 2013 and Protection of Children From Sexual 
Offences Act, 2012, which have strengthened the sexual offences laws 
considerably.34 
 
Hence, at present, the legislative route has not yielded benefits for the LGBTI 
community, however, state-level legislative amendments are a recourse that 
should be pursued by civil society. 
 
International Law 
S. 377, IPC and the potential for its misuse give rise to several violations of 
India’s international human rights law obligations, including the obligation to 
respect, protect and fulfill the right to life, liberty and security of person, 
non-discrimination, equality before the law, equal protection of the law, free 
expression, health, and privacy. Those rights are guaranteed in international 
treaties by which India is bound, such as the International Covenant on Civil 
and Political Rights (ICCPR). 
 
 
30 Section 5(3), Tamil Nadu Prevention of Dangerous Activities of Bootleggers, Drug-
offenders, Forest-offenders, Goondas, Immoral Traffic offenders, Sand-offenders, 
Slum-grabbers and Video Pirates (Second Amendment) Act, 2014.   
31 Section 2f, Tamil Nadu Prevention of Dangerous Activities of Bootleggers, Cyber 
Law Offenders, Drug Offenders, Forest Offenders, Goondas, Immoral Traffic 
Offenders, Sand Offenders, Sexual Offenders, Slum Grabbers and Video Pirates Act, 
1982.  
32 Sections 12 and 13, Tamil Nadu Prevention of Dangerous Activities of Bootleggers, 
Cyber Law Offenders, Drug Offenders, Forest Offenders, Goondas, Immoral Traffic 
Offenders, Sand Offenders, Sexual Offenders, Slum Grabbers and Video Pirates Act, 
1982.   
33 Section 5, Tamil Nadu Prevention of Dangerous Activities of Bootleggers, Drug-
offenders, Forest-offenders, Goondas, Immoral Traffic offenders, Sand-offenders, 
Slum-grabbers and Video Pirates (Amendment) Act, 2014.   
34 “Threat to personal liberty” The Hindu, August 20, 2014, available at: 
http://www.thehindu.com/opinion/editorial/goondas-act-preventive-detention-law-
in-tamil-nadu-amendments-a-threat-to-personal-liberty/article6332457.ece   
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In its second Universal Periodic Review, the Government of India agreed to 
“Study the possibility of eliminating any criminalization of same sex 
relations”. 35 Despite this commitment, at present consensual same-sex 
relations are criminalized in the country. Further, the Government of India 
abstained during the vote on Human Rights Council Resolution 32/2 of 30 
June 2016 on Protection against violence and discrimination based on sexual 
orientation and gender identity, which established the Independent Expert of 
the Human Rights Council on protection against violence and discrimination 
based on sexual orientation and gender identity.36 In the third Universal 
Periodic Review, the Government of India was asked by Ireland to ensure 
“equality and non-discrimination in line with its international obligations by 
developing public human rights awareness programmes and taking concrete 
steps to advance the rights of women and girls, members of religious 
minorities, and lesbian, gay, bisexual, transgender and intersex persons ...”, 
and India has merely noted but not accepted this recommendation.37 
 
Conclusion 
S. 377, IPC has allowed homophobic and transphobic attitudes to continue 
unabated leading to discrimination and violence by State and non-State 
actors in India. The judiciary has taken some important steps towards 
decriminalizing consensual same sex relations. The Puttaswamy judgment, 
which held, that at its core, privacy includes “the preservation of personal 
intimacies, the sanctity of family life, marriage, procreation, the home and 
sexual orientation…” and referred to sexual orientation as an essential 
component of identity, is a welcome judgment and its arguments on right to 
non-discrimination should be used in advocacy efforts. Further, Navtej Singh 
Johar v. Union of India has been referred to a Constitution Bench to review 
the validity of S. 377, IPC. These developments can aid advocacy efforts with 
the state governments in bringing about legislative amendments in their 
state penal codes and other discriminatory laws and policies. 
 
 
 
Suggested citation: ICJ (2018): Briefing Paper on Section 377, Indian Penal Code, SAATHII Vistaara 
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dd/mm/yyyy. 
  
 
 
 
35 A/HRC/21/10, India, ‘Report of the Working Group on the Universal Periodic 
Review’, available at https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G12/151/08/PDF/G1215108.pdf?OpenElement   
36 For more information about UN Independent Experts on sexual orientation and 
gender identity, please refer to UN Doc. A/HRC/RES/32/2, available at 
https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G16/154/15/PDF/G1615415.pdf?OpenElement  
37 Para 161.71 of UN Doc. A/HRC/36/10, available at https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G17/193/56/PDF/G1719356.pdf?OpenElement.   
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