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Part I: Application of Protection of Women from Domestic Violence 
Act, 2005 to Lesbian Bisexual and Transgender women in India 

 
Introduction  
The Protection of Women from Domestic Violence Act, 2005, (PWDVA) is a 
female victim-centered federal civil law focused on providing a whole gamut of 
civil remedies to women victims of domestic violence, with a view to facilitating 
their access to justice and effective remedies. PWDVA has a wide ambit, covering 
a broad range of abuses or threats of abuse – physical, sexual, verbal, economic 
and emotional. Pursuant to the PWDVA, perpetrators of domestic violence may 
include any person the female victim is related to by “consanguinity, marriage, 
or through a relationship in the nature of marriage, adoption or are family 
members living together as a joint family”.1 

 
While the PWDVA is more commonly used in cases of marital domestic violence, 
its approach to domestic violence is comprehensive and goes beyond instances 
of marital domestic violence to include domestic violence committed by one’s 
family members. 

 
Still, it has not yet been used to provide protection to lesbian, bisexual, and 
transgender (LBT) women against domestic violence, and to enable them to 
vindicate their rights to access to justice and effective remedies against domestic 
abuse, despite common knowledge of the prevalence of domestic violence 
directed at LBT women, and their entitlement to remedies. 

 
Against this background, the first part of this paper explores the scope for 
seeking remedies for LBT women survivors of domestic violence under the 
PWDVA. 

 
Defining Domestic Violence and the Nature of Domestic Violence 
Faced by LBT Women  
General Recommendation 35 (GR 35) of the Committee on the Elimination of all 
Discrimination against Women (CEDAW) on Gender-based Violence Against 
Women asserts that gender-based violence, is “violence which is directed against 
a woman because she is a woman or that affects women disproportionately”, and  
 
 

                                                   
1 Sections 2 and 3, Protection of Women from Domestic Violence Act, 2005. 

 



includes domestic violence within its definition of gender based violence. 2 
General Recommendation 35 updated General Recommendation 19 (GR 19) 
of the CEDAW on Violence Against Women.3 GR 19 of the CEDAW refers to 
domestic violence as violence in the family, and says it is “one of the most 
insidious forms of violence against women”, and further that women of all 
ages are subjected to forms of family violence that can include “battering, 
rape, other forms of sexual assault, mental and other forms of violence, 
which are perpetuated by traditional attitudes.” GR 19 urges states to 
provide effective protection measures against gender-based violence, 
including, “penal sanctions, civil remedies and compensatory provisions to 
protect women against all kinds of violence, including inter alia violence and 
abuse in the family, sexual assault and sexual harassment in the workplace.” 
It finally says that laws against family violence must uphold women’s dignity 
and integrity. 4 

 
Domestic violence in India is viewed as gender-based violence against 
women, and is hence in accordance with GR 35. The definition of domestic 
violence in PWDVA is aligned with, and expands on the definition in GR 19. 
As per the definition of domestic violence in PWDVA, an aggrieved person 
being a woman can complain of domestic violence 5 at the hands of a 
perpetrator with whom she has been in a domestic relationship. Domestic 
relationship is defined as “a relationship between two persons who live or 
have, at any point in time, lived together in a shared household, when they  

 
 

2 Committee on the Elimination of Discrimination against Women, General 
recommendation No. 35: Gender-based Violence Against Women, Updating General 
Recommendation No. 19 (2017), CEDAW/C/GC/35, available at: 
http://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/1_Global/CEDA 
W_C_GC_35_8267_E.pdf. 
3 Committee on the Elimination of Discrimination Against Women, General 
Recommendation No. 35 on Gender-based Violence Against Women was adopted by 
CEDAW “to mark the twenty-fifth anniversary of its adoption of general 
recommendation No. 19 by providing States parties with further guidance aimed at 
accelerating the elimination of gender-based violence against women.” See Para 3, 
Supra Note 2.  
4 Committee on the Elimination of Discrimination against Women, General 
Recommendation 19: Violence Against Women (1992), available at: 
http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm.  
5 Section 3, Protection of Women from Domestic Violence Act, 2005: Domestic 
violence.—For the purposes of this Act, any act, omission or commission or 
conduct of the respondent shall constitute domestic violence in case it—  

(a) harms or injures or endangers the health, safety, life, limb or well-being, whether 
mental or physical, of the aggrieved person or tends to do so and includes causing 
physical abuse, sexual abuse, verbal and emotional abuse and economic abuse; or 
(b) harasses, harms, injures or endangers the aggrieved person with a view to 
coerce her or any other person related to her to meet any unlawful demand for any 
dowry or other property or valuable security; or  

(c) has the effect of threatening the aggrieved person or any person related to 
her by any conduct mentioned in clause (a) or clause (b); or  

(d) otherwise injures or causes harm, whether physical or mental, to the aggrieved 
person. 



are related by consanguinity, marriage, or through a relationship in the 
nature of marriage, adoption or are family members living together as a joint 
family”. 6 Pursuant to the definition of domestic violence that the PWDA 
provides, the forms of domestic violence included expand beyond the 
definition of domestic violence in GR 19, and include physical, sexual, verbal, 
emotional and economic abuse, as well as the threat of abuse faced by 
women.7 The perpetrator can include any person with whom the victim had a 
domestic relationship. Thus, technically, perpetrators can include men, 
women, transgender persons and children. But, the aggrieved 
person/complainant is gendered and includes only women. 

 
LBT women, who have been harassed by their family, will qualify as victims 
of domestic violence if the violence fits the criteria provided under PWDVA, 
i.e. the LBT person has/had a domestic relationship with the perpetrator, and 
the perpetrator committed violence that was physical, sexual, verbal, 
emotional or economic and, in this case, LBT women can access the 
protections available under the law. 

 
However, as noted above, under PWDVA, victims can only be women, and 
there is no explicit recognition of transgender women or transgender men in 
the PWDVA. However, since the Supreme Court’s judgment in the case of 
NALSA v. Union of India (2014)8 upholds the right of transgender persons to 
self-identify their gender as male, female, or as transgender, those 
transgender persons who self-identify as female, and have a government-
issued identity document identifying them as women, can access protections 
under the law. Also, given that prior to NALSA, there was no recognition of 
transgender persons, those transgender persons who have a government 
issued identity document that identifies them as a woman, can avail of 
protections under PWDVA. As a practical matter, those transgender 
individuals who do not present/identify as women may find accessing these 
protections harder. Transgender persons, however, have not yet approached 
courts under PWDVA to clarify whether the protective scope of its provisions 
is capable of including them fully. 

 
The already significant reluctance and reticence in Indian society at large to  

 
6 Section 2(f), Protection of Women from Domestic Violence Act, 2005. 
7 Section 2(a) and Section 2(f), Protection of Women from Domestic Violence Act, 
2005. 
8 Though S. 377, IPC was effectively recriminalized in 2013, after the Naz 
Foundation judgment was overruled, the Supreme Court in NALSA v. Union of India 
in 2014 has recognized the right of the transgender community to self-identify their 
gender and affirmed their right to equality, stipulating protection and welfare by 
state including through affirmative action (as part of constitutionally recognized 
Other Backward Classes). Further, it required the Government to implement the 
decision through law and policy to address the problems that transgender persons 
face such as “fear, shame, gender dysphoria, social pressure, depression, suicidal 
tendencies, social stigma” through among others, public awareness schemes, social 
welfare schemes, medical care facilities among others. 



recognize domestic violence affecting cisgender women9 are an indication of 
the obstacles that the recognition of domestic violence faced by LBT women 
pose. Acknowledgement of domestic violence is seen as a challenge to 
traditional family values, patriarchy, and hetero-normativity, and in the case 
of LBT women, this is compounded by the inherent difficulty in 
acknowledging alternative sexual orientations, gender identities and 
expressions, as well as sex characteristics, (SOGIESC), 10 notions that, in 
India, are only now beginning to surface and being discussed. Thus, LBT 
women may face additional stigma and discrimination as compared to their 
heterosexual cis-gendered female counterparts in filing domestic violence 
claims in India under the PWDA. 

 
However, domestic violence is prevalent among this community and 
commonly takes the form of family members forcibly holding their LBT 
relations captive, physical and/or verbal abuse, being turned out from home, 
forced marriage, among others against LBT individuals. Often, LBT women 
run away from their families to escape violent situations or forced marriages. 
As seen in a 2003 study by the Tata Institute of Social Studies on domestic 
violence faced by lesbian women, a large percentage of lesbians face 
physical, sexual or emotional violence, and the family is the “primary domain 
of violence for 77% of the [LBT] women who experienced violence.”11 There 
has also been a rising incidence of lesbian suicide pacts.12 An LGBTI rights 
group, Humsafar Trust, has dealt with 12 cases of LGBTI couples 
contemplating suicide as a result of harassment or coercion by their family of 
neighbours due to their sexuality between March 2014 and September 
2016.13 . 

 
Moreover, while no study is available in India, studies done in other 
countries, have documented the fact that the LBT community faces intimate 
partner abuse and violence at least at the same rate as the heterosexual 
population does. However, the lack of legal recognition of LBT identities, as 
well as the lack of legal recognition of intimate relations among LBT women, 
means that domestic violence faced by LBT women in India remains largely  

 
 

9 Cisgender is a term used to describe people whose sense of their own gender 
is aligned with the sex that they were assigned at birth.  
10 See, https://www.unfe.org/definitions/.  
11Bina Fernandez and Gomathy N.B, “The nature of violence faced by lesbian 
women in India”, 2003, Tata Institute of Social Sciences, pg. 41.  
12 Bina Fernandez and Gomathy N.B, “The nature of violence faced by lesbian women 
in India”, 2003, Tata Institute of Social Sciences, pp 9-10.  
13 Bhavya Dore, “A lesbian couple's suicide attempt in Mumbai is just one piece of a 
tragic pattern”, The Scroll, September 2016, available at 
https://scroll.in/article/815625/a-lesbian-couples-suicide-attempt-in-mumbai-is-just-
one-piece-of-a-tragic-pattern. See also V. Chakrapani et a, “Structural Violence 
Against Kothi-Identified Men who have Sex with Men in Chennai, India: A Qualitative 
Investigation”2007, available at 
http://apcom.org/sites/default/files/Structural_Violence_MSM_Chakrapani_AEP_Aug 
07_WithLinks.pdf 



invisible.14 
 

In summary, while the LBT community faces various forms of domestic 
violence in connection with their LBT identity, this abuse is often not even 
acknowledged due to stigma and bias surrounding alternative gender 
identities and sexual orientations. 

 
In light of this, it is hoped that laws such as PWDVA can provide additional 
tools to this community to combat discrimination and abuse, and to seek to 
vindicate their constitutional rights. 

 
Rights Available under PWDVA  
Under this law, a woman can complain to different authorities – the police, a 
magistrate, or a protection officer especially constituted and allocated in each 
district under this law15 – and when she has made a complaint, the authority 
with which she has filed it is required to inform her of the remedies and the 
rights available to her under the law, which includes the following: a  

 
14 N. Serra, “Queering International Human Rights Law: LGBT Access to Domestic 
Violence Remedies” 2013, Journal of Gender, Social Policy and the Law. Notably, the 
UN Secretary-General's database on violence against women includes reports by 
192 member states of the United Nations on documented cases of violence against 
women which includes statistics for opposite-sex domestic violence. No similar 
database exists on prevalence of same-sex domestic violence in any of these states 
however.  
15 Duties of Protection Officer—(1) It shall be the duty of the Protection Officer— (a) 
to assist the Magistrate in the discharge of his functions under this Act; (b) to make 
a domestic incident report to the Magistrate, in such form and in such manner as 
may be prescribed, upon receipt of a complaint of domestic violence and forward 
copies thereof to the police officer in charge of the police station within the local 
limits of whose jurisdiction domestic violence is alleged to have been committed and 
to the service providers in that area; (c) to make an application in such form and in 
such manner as may be prescribed to the Magistrate, if the aggrieved person so 
desires, claiming relief for issuance of a protection order; (d) to ensure that the 
aggrieved person is provided legal aid under the Legal Services Authorities Act, 1987 
(39 of 1987) and make available free of cost the prescribed form in which a 
complaint is to be made; (e) to maintain a list of all service providers providing legal 
aid or counselling, shelter homes and medical facilities in a local area within the 
jurisdiction of the Magistrate; (f) to make available a safe shelter home, if the 
aggrieved person so requires and forward a copy of his report of having lodged the 
aggrieved person in a shelter home to the police station and the Magistrate having 
jurisdiction in the area where the shelter home is situated; (g) to get the aggrieved 
person medically examined, if she has sustained bodily injuries and forward a copy of 
the medical report to the police station and the Magistrate having jurisdiction in the 
area where the domestic violence is alleged to have been taken place; (h) to ensure 
that the order for monetary relief under section 20 is complied with and executed, in 
accordance with the procedure prescribed under the Code of Criminal Procedure, 
1973 (2 of 1974); (i) to perform such other duties as may be prescribed. (2) The 
Protection Officer shall be under the control and supervision of the Magistrate, and 
shall perform the duties imposed on him by the Magistrate and the Government by, 
or under, this Act. 



protection order; an order for monetary relief; a custody order; a residence 
order; the right to free legal services under Legal Services Authorities act, 
1987; the right to a place in a shelter home; and the right to medical 
assistance, among others. 

 
Among the above remedies, of particular relevance to the LBT community are 
the following three remedies: a) the woman has a right to continue to reside 
in the shared household whether or not she has any right to title or beneficial 
interest in the same, and cannot be evicted except through legal recourse; b) 
the woman has a right to a protection order, where the magistrate -- if prima 
facie satisfied that there has been or there is a risk of domestic violence -- 
passes an order in favor of the petitioner (the woman) to prevent the 
perpetrator from committing or aiding or abetting any acts of domestic 
violence against her; and c) the woman has a right to monetary relief by way 
of compensation from the perpetrator to account for the losses16 suffered 
due to domestic violence. 

 
Women who are victims of domestic violence face an increased risk of abuse 
and violence by continuing to live in the place where violence occurs. As a 
result, they often have to flee their home, and are often rendered homeless 
as a result. Finding themselves living in poverty is often another 
consequence associated with flight from domestic violence for the victims. 

 
In conclusion, LBT women are particularly vulnerable to domestic violence 
due to the compounded discrimination associated with their SOGIESC and 
hence remedies such as rights to residence, protection orders and monetary 
relief will be valuable remedies for members of the LBT community who are 
victims of domestic violence, to alleviate the harms caused by it. 

 
Legal Context  
Several laws like S. 377, IPC, which criminalizes consensual same-sex sexual 
relations, as well as other provisions of the IPC (see below for further details) 
are invoked by the family of LBT women and enforced by the police resulting 
in violations of the constitutionally guaranteed rights to dignity, freedom of 
choice, and freedom of expression, among others, of LBT women. 

 
While S. 377, IPC is rarely enforced by the State, and thus seldom leads to 
actual criminal convictions and sentences of imprisonment for adult  

 
16 PWDVA : S. 20(1) 20. Monetary reliefs.—(1) While disposing of an application 
under sub-section (1) of section 12, the Magistrate may direct the respondent to pay 
monetary relief to meet the expenses incurred and losses suffered by the aggrieved 
person and any child of the aggrieved person as a result of the domestic violence 
and such relief may include, but not limited to,— (a) the loss of earnings; (b) the 
medical expenses; (c) the loss caused due to the destruction, damage or removal of 
any property from the control of the aggrieved person; and (d) the maintenance for 
the aggrieved person as well as her children, if any, including an order under or in 
addition to an order of maintenance under section 125 of the Code of Criminal 
Procedure, 1973 (2 of 1974) or any other law for the time being in force. 



consensual same-sex conduct, its mere continued existence creates the 
potential of criminalizing private conduct, which encourages extortion, 
harassment and blackmail of LGBTI persons by their families, other non-state 
actors, as well as by the police. 

 
Further, while technically S. 377, IPC does not apply to consensual sexual 
relations between cis-gendered lesbian or bisexual women, 17 it is used 
nevertheless by families and other non-state actors, as well as by the police, 
to harass and blackmail LBT women, using the purported prospect of 
criminalization of all homosexual conduct in India. 

 
In addition to S. 377, IPC though, other laws are commonly used to violate 
this community’s rights – particularly to break up same -sex couples – for 
example, through the filing of habeas corpus petitions by the families of LBT 
women, for example, under S. 339, IPC (wrongful restraint), S. 340, IPC 
(wrongful confinement), S. 361, IPC (kidnapping from lawful guardianship), 
S. 362, IPC (abduction) and Section 368 (concealment/confinement of a 
kidnapped person), on made up allegations that their family members are 
being held against their will, etc., and asking the Courts to instruct the police 
to produce them in Court to determine whether they are being held 
unlawfully. Often, criminal justice system actors, including the police and 
courts tend to assume a parens patriae function18 over the woman, even 
when she is an adult, forcing her to stay with her parents or in a shelter 
home, in violation of her rights to liberty, dignity and freedom of expression, 
among others. 

 
Habeas corpus petitions are used in two ways: first, when two women decide 
to live together against the wishes of their families, their relations use 
habeas corpus petitions to ask the police to bring the woman back to the 
family against her will; second, family members may hold captive their LBT 
family members against their will, to prevent them from joining their partner. 
In such cases, LBT partners have been known to file a habeas corpus petition 
alleging that that someone has been held captive against their will, and 
asking the Court and police to intervene. In either case, the Courts would 
normally instruct the police to produce the person, and the police then begin 
to look for this person, and if they are found they bring them to Court. 
However, often the Courts are not sympathetic to the demands of adult 
women to stay with their partner and, instead, require them to reside with 
their parents or in a shelter home.  

 
 

17 “Professor Shahani recognised that section 377 and other Indian Penal Code (IPC) 
provisions do not expressly reference lesbianism; the risk to lesbians in his opinion 
is from non-state actors, using the legislation as a threat to enforce certain conduct, 
rather than using it through the Courts in the normal way.” Expert testimony of Prof. 
Shahani, Para 41, AR and NH (lesbians) India [2016] UKUT 00066 (IAC).  
18 Parens Patriae function - “The state in its capacity as provider of protection to 
those unable to care for themselves” Black’s Law Dictionary. 



The ICJ was told of one such case. P, a lesbian woman, who had been held 
captive at home by her family to prevent her from leaving the city with her 
lesbian partner. P’s partner approached a lawyer to file a habeas corpus 
petition for P to be produced in court. When P’s family relented and P was 
produced in court, the judge asked her if she preferred to stay at home with 
her parents or to leave with her partner. P said clearly that she wanted to 
leave her family’s home, and go live with her partner instead. The judge 
called P “a person with different values” in open court. Instead of respecting 
her autonomy, the judge sent her to a government-run “shelter” home for 
women, to think again about her decision, and adjourned the case. P’s 
lawyer, with whom the ICJ spoke, told the organization that P was worried 
that she would have to live in the government-run “shelter” home for a long 
period of time. Therefore, the next time her case was heard in Court, P told 
the Court that she would agree to return to and remain with her family. It is 
telling that the Court did not ask P to think further about her decision to 
remain with her family, or why she had changed her mind, or make any 
effort to assess whether her decision was voluntary, the expression of her 
own will, that is, non-coerced. Instead, the Court supported a decision it 
considered more appropriate, in keeping with conventional norms, without 
properly inquiring into what P had really wanted.19 

 
Proceedings in this kind of habeas corpus petitions are illustrative of the 
additional challenges LBT women face within the legal system to have their 
autonomy respected, and the wide discretion that courts have to interfere 
with the personal decisions LBT women take regarding who they want to live 
with, where they want to live, etc. 

 
Progressive Jurisprudential Developments on Right to Autonomy and 
Rights to Sexual Orientation and Gender Identity  
This year there have been several positive appellate court judgments that 
recognize women’s and men’s right to autonomy in decision-making as 
inherent to their right to dignity. These decisions go some way toward 
preventing family members from violating women’s rights to dignity and 
privacy. While these cases are not related to SOGIESC, they are pertinent in 
this context because they have consistently upheld individuals’ right to 
autonomy and self-determination, which are among the rights most 
commonly denied to LBT women in India. Hence the developing 
jurisprudence on individuals’ rights to autonomy and agency should be used 
by the LBT women community to demand respect for their rights to self-
determination and autonomy. 

 
In addition, there is a growing body of jurisprudence that recognizes one’s 
right to self-identify one’s gender identity, and holds sexual orientation and  

 
 

19 International Commission of Jurists, ““Unnatural Offences” Obstacles to Justice in 
India Based on Sexual Orientation and Gender Identity”, 2017, pages 48-49 
available at https://www.icj.org/wp-content/uploads/2017/02/India-SOGI-report-
Publications-Reports-Thematic-report-2017-ENG.pdf. 



gender identity as inherent to one’s fundamental right to self-determination, 
autonomy, personhood, dignity and privacy. 

 
When seen together, these jurisprudential developments create the space for 
LBT women to vindicate their rights and to pursue judicial remedies under 
the PWDVA with a view to having their right to live free from violence and 
abuse upheld by the Courts, and obtaining effective remedies for domestic 
violence. 

 
As recently as April 2018, the Delhi High Court in Dr. Sangamitra Acharya & 
Anr. v. State, held that the forcible confinement of an adult daughter in a 
mental hospital at the behest of her parents violated her fundamental rights 
to life, liberty, dignity, freedom of expression, and privacy under Articles 
21(Protection of life and personal liberty) and Article 19 (Protection of certain 
rights regarding freedom of speech etc.). Further, the Court stated that the 
judiciary must protect the individual’s right to autonomy against her parents’ 
coercive actions. They held that: “[i]n a habeas corpus petition when the 
plea before the Court is that a person should be protected against coercive 
retributive action of her parents, for making personal life choices, the Court 
shall not hesitate to exercise its jurisdiction to grant relief.” The Court 
clarified that as an adult, the woman had the right to determine where and 
with whom she wanted to live and her parents could not interfere with her 
right to self-determination. Moreover, as the police had helped the parents in 
forcibly removing their daughter from her music instructor’s house where she 
was living willingly, and placing her in a mental institution, the Court held the 
police responsible, and ordered the parents and the state to monetarily 
compensate the woman.20 

 
In Soni Gerry v. Gerry Douglas, in January 2018, where a mother had filed a 
habeas corpus petition to have her daughter brought to Court, stating that 
her adult daughter was in “the illegal custody” of her father, the Supreme 
Court held that, as the adult daughter wanted to live with her father in 
Kuwait, the Court could not assume the role of parens patriae over an adult 
woman, and that she was entitled to her freedom and to her right to 
choose.21 

 
In Common Cause v. Union of India, in March 2018, a Constitution Bench of 
the Supreme Court, in recognizing an individual’s right to die with dignity, 
highlighted the importance of choice saying, “[o]ur autonomy as persons is 
founded on the ability to decide: on what to wear and how to dress, on what 
to eat and on the food that we share, on when to speak and what we speak, 
on the right to believe or not to believe, on whom to love and whom to 
partner, and to freely decide on innumerable matters of consequence and  

 
 

20 Dr. Sangamitra Acharya and Anr. v. State (NCT of Delhi) and Others, Delhi 
High Court, W.P. (CRL.) 1804/2017 & CM No. 9963/2017, April 18, 2018.  
21 Soni Gerry v. Gerry Douglas, Supreme Court, CONMT.PET.(C) 1606/2017, January 
5, 2018. 



detail to our daily lives…. The social values and morals have their space but  
they are not above the constitutionally guaranteed freedom. The said 
freedom is both a constitutional and a human right.”22 

 
Similarly, in Shafin Jahan v. Asokan in April 2018, the Supreme Court upheld 
a Hindu woman’s marriage to a Muslim man, which had been annulled by the 
Kerala High Court, reiterating the woman’s right to marry as per her choice 
stating that the Court would not interfere in her private decisions. The 
Supreme Court ruled that: “[n]either the state nor the law can dictate a 
choice of partners or limit the free ability of every person to decide on these 
matters… Our choices are respected because they are ours. Social approval 
for intimate personal decisions is not the basis for recognizing them. Indeed, 
the Constitution protects personal liberty from disapproving audiences.”23 

 
Hence, there has been increasing recognition of and expanding jurisprudence 
on women’s right to personal autonomy and self- determination - in choice of 
partners, in self-expression, in determining place of residence, among others  
- as inherent to a woman’s right to life with dignity, and the Courts have 
fulfilled, and underscored, their duty to uphold a woman’s fundamental 
rights, even against her parents’ wishes, and to grant relief in upholding her 
constitutional rights. Though none of these cases refer to individuals’ 
SOGIESC, they are important for the LBT community for their clear 
pronunciation of the rights of adults to freedom and autonomy. 

 
These cases were all decided after the August 2017 decision of Justice K. S. 
Puttaswamy v. Union of India, where the Supreme Court via a nine-judge 
bench unanimous judgment declared privacy as a fundamental right that is 
inherent to a person’s fundamental right to equality, non -discrimination, and 
liberty, and included within its ambit the right of an individual to have 
autonomy over fundamental personal choices. The Puttaswamy judgment 
also held that one’s sexuality, sexual orientation and gender identity were 
part of one’s intimate life choices, and ruled that sexual orientation and 
gender identity were essential features of the fundamental rights guaranteed 
by Articles 14, 15 and 21 of the Constitution. The judgment held that, “[t]he 
rights of the lesbian, gay, bisexual and transgender population are real rights 
founded on sound constitutional doctrine. They inhere in the right to life. 
They dwell in privacy and dignity. They constitute the essence of liberty and 
freedom. Sexual orientation is an essential component of identity.”24  

 
 
 

22 Common Cause (A Regd. Society) v. Union of India, Supreme Court, 
WRIT PETITION (CIVIL) NO. 215 OF 2005, March 9, 2018.  
23 Shafin Jahan v. Asokan, Supreme Court, CRIMINAL APPEAL NO. 366 OF 2018, 
April 9, 2018. 
24 Justice K.S. Puttaswamy (Retd.) & Anr. v. Union of India and Ors., Writ Petition 
(Civil) No. 494/2012 available at 
http://supremecourtofindia.nic.in/supremecourt/2012/35071/35071_2012_Judgeme 
nt_24-Aug-2017.pdf. 



Hence, the Puttaswamy judgment recognized a fundamental right to privacy, 
and also affirmed that the right to privacy protected one’s sexuality, sexual 
orientation and gender. 

 
Additionally, in National Legal Services Authority v. Union of India , the 
Supreme Court in 2014 recognized transgender individuals right to self-
identify their gender as male, female, or transgender, without need for 
medical intervention. This recognition has been relied on by Dr. Akkai 
Padmasali, a transgender person, to file a petition challenging the 
constitutional validity of S. 377, IPC, on the basis that it violates the 
transgender community’s fundamental rights to life, autonomy, dignity, 
equality, and freedom of expression, all of which are recognized in NALSA v. 
UOI. This case has been tagged with Navtej Singh Johar v. Union of India 
where the Court will revisit the constitutional validity of S. 377, IPC as it 
pertains to consensual, same-sexual relations, in the upcoming few 
months.25 

 
Hence, using the progressive, and developing, jurisprudence on women’s 
right to autonomy, self-determination and freedom of choice, and on LGBTI 
community’s right to sexual orientation and gender identity as protected by 
the Indian Constitution, the LBT community can articulate their rights-based 
claims to protection from domestic violence – including on the grounds of 
one’s right to express one’s gender identity and sexual orientation free from 
domestic violence and abuse – and, under the PWDA, to effective remedies, 
including monetary relief for damages caused by domestic violence. 

 
Application of PWDVA to LBT Women  
As stated above, ordinarily, neither the Courts nor one’s parents have the 
right to deprive women of their right to self-determination and autonomy. 
Hence, any coercion exerted to force LBT women to stay at home or to marry 
unwillingly or to prevent them from cohabitation with someone of their 
choosing is a violation of LBT women’s right to dignity as has been clarified 
by the Delhi High Court and the Supreme Court. These acts, as well as any 
other act by a family member that amounts to or is a threat to inflict 
physical, sexual, verbal, emotional or economic abuse would be treated as 
domestic violence as per S. 3 of PWDVA and hence, the remedies that accrue 
under the PWDVA would be available to the LBT community, including 
transgender women, provided they have a government issued identity 
document identifying their gender as female. 

 
It must be noted here that due to the existence of Section 377, IPC, and the 
ensuing lack of legal recognition of same-sex partnerships, as a practical 
matter, the LBT community may not be able to demand protections against 
domestic violence perpetrated by one’s own partners.  

 
 
 

25 Akkai Padmasali & Ors. v. Union of India and Ors., Writ Petition (Civil) 
No.572/2016. 



Thus, the LBT community can request protection against domestic violence 
inflicted by their family members, but not against domestic violence inflicted 
by their same-sex partner. 

 
State level implementation and Advocacy under Project Vistaara 
While, technically, PWDVA can be used by LBT women, the judiciary has not 
yet applied PWDVA to LBT women. The Vistaara implementing partners 
should help LBT women approach the Courts to demand remedies under 
PWDVA. Further, as the stigmatization of alternative SOGIESC prevents the 
community from accessing PWDVA, the Vistaara implementing partners can 
file PILs to clarify the application of PWDVA to LBT women. The Act’s scope 
for protection of LBT women can only be expanded if lawyers, civil society, 
and activists seek to access courts to demand their rights under the PWDVA. 

 
Conclusion  
PWDVA provides a valuable tool to counter domestic violence faced by LBT 
women in India. Civil society and lawyers must approach courts to ensure 
continuous expansion of the scope of the law and the jurisprudence on 
gender and sexuality, such that Indian LBT women have a wider range of 
tools available to them to guarantee their fundamental rights to dignity, 
privacy, liberty, and expression. 

 
Part II: Application of Juvenile Justice Act to Gender non-conforming 
Children in India 

 
Introduction  
The Juvenile Justice (Care and Protection of Children) Act, 2015 (JJA) was 
enacted to elucidate the rights of and protections available to children in 
need of care and protection and children in conflict with law. As gender non-
conforming children are at risk of violence within the home, as well as within 
government institutions where they are at times housed, and are at greater 
risk of homelessness than their gender-conforming peers, the application of 
the JJA to gender non-conforming children, in line with the principles 
underlying the JJA, warrants analysis and scrutiny. 

 
Heightened risks faced by gender non-conforming children  
Adolescent children go through a complex process in understanding and 
identifying their gender identity and sexual orientation, and this process can 
last for many years, and indeed may continue well into adulthood. 

 
A 2018 study by Ondede, an activist group working on sexuality, highlights 
rights violations faced by gender and sexual minorities, including gender 
non-conforming children, in India. The study underscores that, when children 
do not behave in accordance with socially constructed gender stereotypes, 
they face abuse and violence at home, and in schools and other public 
spaces. Due to the risk of violence, they often either leave their homes or are 
turned out from their homes. This in turn results in many gender non-
conforming children being unable to complete their education. Further, they 



are at greater risk of depression, suicidal ideation, and psychological 
distress.26 Ondede says, “[s]tarting from accepting changes within your own 
self- mentally and physically at a very tender age to facing violence and 
rejection from your own family are the very basic struggles at a very 
personal level as compared to the gross human rights violations they [i.e., 
children] are subjected to against the backdrop of prevalent social 
discrimination, lack of education, unemployment, police harassment and no 
acceptance in public spaces.”27 

 
This is supported by a research study by Swasti Health Resource Center, 
which surveyed 2,169 respondents across three states: Maharashtra, Tamil 
Nadu and Karnataka, which showed that four out of ten transgender people 
face sexual abuse before their 18 th birthday. The study also indicated that 
such abuse may begin as early as age five, and those aged between 11 and 
15 face the greatest risk.28 

 
Hence, gender non-conforming children are at increased risk of homelessness 
and need sensitive and effective care under JJA so as to guarantee to these 
children their rights of equality, non-discrimination, dignity, and privacy. 

 
Protections under JJA and Applicability of JJA to Gender Non-
Conforming Children  
The Act defines a child in need of care and protection as a child who does not 
have a home or an ostensible means of subsistence; or who is working in 
contravention of labor laws, i.e., engaging in child labor, found begging or 
living on the street; or who is residing with a person who either exploits 
them or abuses them; or who has an unfit parent or guardian or whose 
parents have abandoned or surrendered them; or who is missing or has run 
away, among others.29 

 
With respect to children in need of care and protection, in every district or 
group of districts, the Government is supposed to maintain childcare 
institutions, such as children’s homes, open shelters, places of safety, special 
homes, foster families, group foster care etc. Further, under the Act, the  

 
 

26 Ondede, “Domestic and Sexual Violence: Claiming Voice, Rights and Dignity: A 
Gender Non-Conforming, Transgender and Sexual Minorities Lens on Love, Life, 
and Laws” April 2018, available at 
https://ondede.files.wordpress.com/2018/04/domestic-and-sexual-
violence_claiming-voice-rights-and-dignity.pdf  
27 Ondede, “Domestic and Sexual Violence: Claiming Voice, Rights and Dignity: A 
Gender Non-Conforming, Transgender and Sexual Minorities Lens on Love, Life, 
and Laws” April 2018, available at 
https://ondede.files.wordpress.com/2018/04/domestic-and-sexual-
violence_claiming-voice-rights-and-dignity.pdf  
28 Sumit Chaturvedi, “Abuse of Transgender Indians begins in Early Childhood”, 
Janaury 6, 2017, Indiaspend, available at http://www.indiaspend.com/special-
reports/abuse-of-transgender-indians-begins-in-early-childhood-94265.  
29 S. 2(14), Juvenile Justice (Care and Protection of Children) Act, 2015. 



Government has set up Child Welfare Committee in each district to consider 
each case of a child in need of care and protection, make recommendations, 
as well as to follow up on each case. The Child Welfare Committees combined 
with the childcare institutions are responsible for looking after the needs of 
the child, including education, health and nutrition, and the overall well-being 
of the child. Finally, youth leaving child- care institutions upon completing 18 
years of age are to be provided with financial support to facilitate their 
reintegration into mainstream society. 30 

 
In addition, the law lays down underlying principles, which includes 
protection of children’s dignity, best interests, safety, and natural justice.31 

 
As all children are covered by JJA, and as it is not a gendered law, the law is 
applicable to gender non-conforming children. Often, gender non-conforming 
children will qualify as children in need of care and protection as they are 
prone to bullying, harassment, and are at a heightened risk of homelessness 
than their gender-conforming peers (as discussed above) . They need and 
deserve equal and effective protections under JJA. Thus when cases of 
gender non-conforming children are brought to the attention of Child Welfare 
Committees, the children concerned must be treated with dignity, keeping in 
mind their best interests. 

 
Suggestions for Vistaara Advocacy  
At present there is no data regarding the treatment of gender non-
conforming children who qualify as children in need of care and protection 
under JJA. Further, there have been no cases brought to Court to demand 
rights for gender non-conforming children under JJA. Hence, as a first step, it 
is suggested that Vistaara implementing partners attempt to access data 
from Child Welfare Committees about cases of gender non-conforming 
children, and consider whether these cases were dealt with sensitivity and 
respect for children’s dignity and privacy, and in keeping with their best 
interest. In addition, Vistaara partners should access courts to file cases for 
protection of gender non-conforming children in need of care and protection 
as per JJA to protect the rights of this group. 

 
Conclusion  
There is lack of visibility about the human rights violations inflicted on gender 
non-conforming children, and the particular risk they face in India. As these 
children are at greater risk of qualifying as children in need of care and 
protection as per JJA, it is the Government’s duty to ensure that these 
children too are treated with dignity, privacy, and in accordance with their 
best interests to ensure their full development, and the civil society must use 
the tools it has, such as RTIs and PILs to both gather data as well as demand 
effective protections for gender non-conforming children under JJA.  

 
 
 

30 Chapters V and VI, Juvenile Justice (Care and Protection of Children) Act, 2015. 
31 S. 3, Juvenile Justice (Care and Protection of Children) Act, 2015. 


