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Introduction 
Partly due to recent, progressive judicial pronouncements, India has made 
progress on transgender rights. However, it has also seen significant 
setbacks, due to the unwillingness of the legislature and the executive to 
fully implement the Indian Supreme Court’s decision in National Legal 
Services Authority v. Union of India and others [“NALSA”]. 

 
On 15 April 2014, in its NALSA judgment the Indian Supreme Court affirmed 
that transgender individuals have the right to decide their self-identified 
gender, and hence, directed the Centre and State Governments to grant legal 
recognition to transgender persons who self-identity as male, female or as 
third gender, and to take specific steps, including, among others, by 
recognizing them as socially and educationally backward classes, providing 
medical care, and framing social welfare schemes to address the 
discrimination faced by transgender persons in India.1 In the aftermath of 
this momentous judgment, however, the legislature and the executive have 
not followed through on the directions given by the Supreme Court in NALSA. 

 
India is a party to several international human rights instruments that 
require the Indian authorities to respect, protect and fulfill the rights to 
equality and non-discrimination of transgender people. Thus, continued 
discrimination against the transgender community is a violation of India’s 
international human rights legal obligations and its constitutional obligations. 

 
This briefing paper analyses some crucial and progressive judicial 
developments, as well as the domestic legislative process that is underway  
as a result of a number of recent judgments and the international human 
rights law standards that are relevant to the rights of transgender individuals 
in India. This analysis indicates that India is currently in contravention of its 
international and constitutional human rights obligations to ensure to 
transgender persons their fundamental rights to equality, non-discrimination, 
and dignity. While the judiciary has been proactive in recognizing the rights 
of the transgender community, the legislature and the executive need to 
formulate targeted laws and policies that respect, protect, and fulfill not only 
the civil and political rights, but also the economic, social and cultural rights 
of the transgender community in India, to ensure that they abide by the 
ruling of NALSA and comply with India’s own international human rights law 
obligations. 

 
 

1 National Legal Services Authority v. Union of India and others, Writ Petition (Civil) 
400/2012 available at https://indiankanoon.org/doc/193543132/ 
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NALSA Judgment 
National Legal Services Authority, which was constituted by the State to 
provide legal aid to the marginalized communities took the first step and filed 
a writ petition asking for recognition of transgender persons as the third 
gender and to recognize their rights to equality, non-discrimination, life and 
liberty under Articles 14, 15, 16, and 21 of the Indian Constitution. This 
matter was tagged with Poojaya Mata Nasib Kaur Women Welfare Society’s 
petition. Poojaya Mata Nasib Kaur Women Welfare Society works on 
advancing the rights of the transgender community. Laxmi Narayan Tripathi 
a transgender person and activist was impleaded in the petition with the help 
of Anand Grover, a renowned lawyer working on rights of LGBTI community. 
The petition was heard and mentioned for hearings on 1st October 2012. The 
case was heard by a two judge bench of the Supreme Court, composed       
of Justice K.S. Panicker Radhakrishnan and Justice A.K. Sikri. 

 
The Supreme Court heard the case and delivered its judgment on 15 April, 
2014 where it affirmed the right of transgender people to decide and express 
their self-identified gender as male, female or as third gender, and directed 
the central and state governments to grant legal recognition of the third 
gender and the right of individuals to self-identify, and take specific steps to 
address the discrimination faced by transgender persons in India, including in 
particular in access to education, health services and social welfare. The 
judgment held that Articles 15 and 16 of the Indian Constitution, prohibit 
discrimination based on gender identity, as sex, which is included as a 
prohibited ground of discrimination in Articles 15 and 16, includes gender 
identity as part of sex. The Court said, “[t]he expression ‘sex’ used in Articles 
15 and 16 is not just limited to biological sex of male or female, but intended 
to include people who consider themselves to be neither male or female.”2 

 
Specifically, the Supreme Court directed the Central and state governments 
to: 
(1) establish affirmative action measures (e.g. quotas) with a view to 
increasing the presence of transgender persons in educational institutions 
and public appointments; (2) operate separate HIV Serosurveillance Centres 
for transgender persons; (3) make it illegal to require sex reassignment 
surgery and akin medical procedures as necessary to legally assert one’s 
gender identity; (4) address the problems transgender persons face, such as 
“fear, shame, gender dysphoria, social pressure, depression, suicidal 
tendencies, social stigma”; (5) provide medical care for transgender persons 
in hospitals, and separate toilets; (6) frame social welfare schemes for their 
benefit; (7) implement public awareness schemes so transgender persons 
may feel “that they are also part and parcel of the social life and be not 
treated as untouchables”, and take measures to “regain their respect and 

 
2  National  Legal  Services  Authority  v.  Union  of  India and others Writ Petition 
(Civil)400/2012 available at https://indiankanoon.org/doc/193543132/ 
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place in the society”.3 

 

Developments After NALSA v. UOI 
1 Private Bill introduced by MP Tiruchi Siva - In April 2015, the Rajya Sabha, 
the Upper House of Parliament, unanimously passed a private members Bill 
introduced by MP Tiruchi Siva. The “Rights of Transgender Persons Bill, 2014” 
articulated a range of rights of each individual belonging to the transgender 
community, including the rights to equality, non-discrimination, right to life 
and personal liberty, right to integrity, and featured provisions, such as a 
definition of discrimination and of transgender person, that recognized the 
crucial right to self-identification, as well as provisions for reservations in 
educational and employment institutions, among others.4 The structure and 
substance of the Bill drew heavily from the NALSA judgment. However, the 
Bill has not yet been introduced in the Lok Sabha, the Lower House of 
Parliament, even though it was listed in the business of Lok Sabha 
proceedings in the Budget Session (February 2018– May 2018). While this 
was the first time that the Rajya Sabha passed a private members bill in the 
last 46 years, the Ministry of Social Justice and Empowerment has noted that 
the bill was incompatible with other laws, in the context of reservations and 
National and State Commissions, and therefore instead of accepting the 
private members bill, the Ministry introduced its own bill. 5 

 
2.   Draft Rights of Transgender Persons Bill, 2015 introduced by Ministry of 
Social Justice and Empowerment Bill for public comments - Later on 3 
December 2015, the Ministry of Social Justice and Empowerment made 
available a draft Union Bill, The Rights of Transgender Persons Bill, 20156 
with a number of crucial amendments, which were not in line with the “Rights 
of Transgender Persons Bill, 2014”, introduced by Tiruchi Siva MP as 
mentioned above, and asked for feedback and comments to be provided 
within two weeks. Civil society was critical of the short timeframe given for 
providing feedback – which was later extended by an additional week - as 
well as of the content of the Bill. Civil society commentators pointed out that 
the government Bill lacked some critical rights protections. Unlike the “Rights 
of Transgender Persons Bill”, introduced by Tiruchi Siva MP, it did not provide 
for the establishment of National Commissions and State Commissions for 
Transgender Persons. Similarly, it made no provision for designating 
exclusive transgender courts. Further, it did not provide an easy mechanism 
for self-identification, and instead recommended a complex two-step 
bureaucratic process for obtaining a certification of one’s transgender status, 
requiring a state level authority to issue the certificate based on a District 

 

3 See International Commission of Jurists, “ICJ Briefing Paper: Implementation of the 
NALSA Decision” (2016), available at https://www.icj.org/wp- 
content/uploads/2016/04/India-QA-NALSA-Advocacy-Analysis-brief-2016-ENG.pdf 
4 http://orinam.net/content/wp-content/uploads/2015/04/Rights-of-Trangenders- 
Bill.pdf 
5http://www.prsindia.org/uploads/media/Transgender/SCR%20Transgender%20Pers 
ons%20Bll%202016.pdf at page 11. 
6 http://orinam.net/content/wp-content/uploads/2014/04/TGBill_2015.pdf 
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level Screening Committee’s recommendation. Also, the Bill omitted any 
penalty for state actors’ failure to comply with the process of self- 
identification of one’s gender.7 

 
The Ministry of Social Justice and Empowerment then held a pre-legislative 
consultation meeting with stakeholders on 18 January 2016 and then 
constituted a drafting committee to finalize the Draft Bill. The Drafting 
Committee met twice in February 2016, made some modifications, and the 
Legislative Ministry finalized the Draft Bill by April 2016 and the Cabinet 
approved it in July 2016. Finally, the Ministry of Social Justice and 
Empowerment (MSJE) introduced it as the Transgender Persons (Protection 
of Rights) Bill 2016 (2016 Bill), in the Lok Sabha (Lower House of 
Parliament).8 

 
3. Transgender Persons (Protection of Rights) Bill 2016 (2016 Bill) - The 
2016 Bill that was introduced by the MSJE, and approved by the Cabinet9  
was even more problematic than the 2015 Bill introduced by the MSJE. The 
primary weakness was that it defined a transgender individual as “neither 
wholly male, nor wholly female, or a combination of female or male; neither 
male nor female and whose sense of gender does not match the gender 
assigned to that person at the time of birth, and includes trans-men and 
trans-women, persons with intersex variations and ‘gender-queers’”. In doing 
so, it denied the right of transgender individuals to self-identify as male or 
female, and left unclear the question of medical intervention, and whether 
the latter was required as it did not explicitly state that surgery is not needed 
for a change in gender. This definition deepened the sense of betrayal and 
the general sense of loss felt by the transgender community. The 2016 Bill, if 
it were to be adopted in its present form, would establish a screening 
process, which, in turn, would require that the transgender individual should 
apply for a certificate of identity from the District Magistrate, who would then 
refer the person to a District Screening Committee, comprising of a 
psychologist, a transgender person, a medical officer, a social welfare officer, 
and a government officer, and which would make recommendations to the 
District Magistrate, who, in turn, would issue a certificate of legal gender 
identity. This would be a complicated, overly complex, longwinded and 
bureaucratic process involving two sets of authorities and a medical officer.10 

 
7 Telangana Hijra Intersex Transgender Samiti responds to MSJE Transgender Rights 
bill (2015), January 2016, available at http://orinam.net/resources-for/law-and- 
enforcement/msje-rights-of-transgender-persons-bill-2015. 
8 Standing Committee on Social Justice and Empowerment, 43rd Report, The 
Transgender Persons (Protection of Rights) Bill, 2016, (2017), available at 
http://www.prsindia.org/uploads/media/Transgender/SCR%20Transgender%20Perso 
ns%20Bll%202016.pdf 
9 http://orinam.net/content/wp-content/uploads/2016/08/TGBill_LS_Eng-1.pdf 
10 While the MSJE 2015 Bill also envisioned a screening committee, the MSJE 2016 
Bill specifically included a chief medical officer in the screening committee thereby 
implying the chipping away at the right to self-identify one’s gender irrespective of 
one’s gender assigned at birth. 
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Also, the individual would only get a certificate of transgender legal identity, 
but not of legal gender identity as male or female. Additionally, the 2016 Bill, 
if enacted in its current form, would omit to address the question of 
reservations in employment about which the Supreme Court gave specific 
directions in its NALSA judgment. Further, while the 2016 Bill made 
provisions for health-related measures, it did not make the said measures 
freely available; if adopted in its current form, it would provide for the 
establishment of a National Council for Transgender Persons, which, 
however, would be devoid of any clear powers; finally, in its current form, it 
would criminalize begging by transgender persons, even though it remains 
one of the few livelihood options available to the members of the transgender 
community, and despite begging already being criminalized under other 
legislative provisions.11 

 
3. Standing Committee Report 2017 - The 2016 Bill was reviewed by a 
Parliamentary Standing Committee on Social Justice and Empowerment, 
which released its report in July 2017, recommending some amendments 
that, if adopted, would improve the draft in line with NALSA. Among other 
things, the Standing Committee Report noted that the transgender identity 
must be based on “psychological sex” and not “biological sex”, basing this 
conclusion on international standards as well as on NALSA. It thus stated  
that that the proposed law must “explicitly define the terms 'gender identity' 
and 'gender expression' since the right to self determination has been 
recognised and upheld in the directions given in NALSA judgment.” It also 
noted that the proposed law did not provide a definition of discrimination in 
its anti-discrimination provision and recommended adopting a definition of 
discrimination in line with the Yogyakarta Principles. 12 Further, it 
recommended granting legal recognition to (child) adoption by transgender 
persons, stating that alternative family structures in the context of 
transgender persons need to be recognized. Thus, the Report proposed some 
advances and improvements with respect to the 2016 Bill. However, it did 
not go far enough as it did not recommend undoing the complex, 
bureaucratic process of legal gender recognition that the Bill 2016 would put 
in place if adopted as currently formulated. Further, the Report stated that 
the District Screening Committee could only provide certificates of 
transgender status, and not of male or female gender identity. Finally, the 
Report endorsed the criminalization of begging proposed by the Bill, 2016, 
ignoring the fact that, as mentioned above, begging is among the few 
livelihood opportunities available to the transgender community. 13 

 
4. Recent Developments - While the Standing Committee Report had several 

 

11   The Transgender Persons(Protection of Rights) Bill, 2016, available at 
http://164.100.47.4/BillsTexts/LSBillTexts/Asintroduced/210_2016_LS_Eng.pdf 
12 https://yogyakartaprinciples.org/principles-en/yp10/ 
13 43rd Report by Standing Committee on Social Justice and Empowerment, ‘The 
Transgender Persons (Protection of Rights) Bill, 2016’, July, 2017, available at 
http://www.prsindia.org/uploads/media/Transgender/SCR%20Transgender%20Perso 
ns%20Bll%202016.pdf. 
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weaknesses, it represented an improvement on the 2016 Bill, particularly in 
the context of self-identification of gender identity. Nevertheless, the 
Committee’s recommendations featured in their Report were ignored and the 
Social Justice Minister, Mr. Thaawarchand Gehlot, confirmed that the 
Government was planning to introduce the 2016 Bill without any 
amendments, notwithstanding the above-mentioned recommendations 
featured in the Standing Committee’s Report. This led to a signature 
campaign supported by 73 organizations, letters to the Prime Ministers 
Office, and a large-scale protest in Delhi on December 17, 2017, calling for 
the 2016 Bill’s withdrawal. In the aftermath of the protests, in February 
2018, the Government announced that it would reintroduce the Bill after 
incorporating suggestions made by the Standing Committee.14 

 
According to media reports, the Ministry of Social Justice had sent an 
amended Bill with nine amendments, to the Cabinet, for discussion in the 
parliamentary session of the Lok Sabha (House of the People). As per media 
report, the Bill was passed by the Cabinet on August 1, 2018, and as per 
media reports, the Cabinet has accepted 9 of the 11 recommendations made 
by the Parliamentary Standing Committee, including the change in the 
definition of transgender, which now recognizes the right of individuals to 
self-identify their gender, and clarifies that there is no need for sex 
reassignment surgery; includes a definition of discrimination; simplifies the 
process of getting certification as transgender, and recognises other 
identities such as hijra, kinnar, aravani, jogta as well as intersex persons. 
However, according to media reports, the Bill does not include reservations in 
education and employment, despite the NALSA judgment recommendations. 
Further, it retains the maximum penalty of 2 years for crimes against 
transgender persons, which is significantly lower than the penalty applicable 
for crimes against cis-gendered persons. 15 This version of the Bill was 
supposed to be introduced in the Lok Sabha in the Parliamentary monsoon 
session (July 2018-August, 2018) but has been delayed again. 

 
Judicial Developments Following NALSA v. UOI 
After the NALSA v. UOI judgment, a 9-judge bench of the Supreme Court in 
Puttaswamy v. UOI in August 2017 built on NALSA by affirming that the right 
to determine one’s gender identity is at the core of one’s right to privacy. The 
Puttaswamy judgment endorsed the decision made by the 2-judge bench in 
NALSA and thereby elevated the right to privacy of all persons, including 

 
14 Smriti Ramachandran, “Centre to reintroduce transgender bill with suggested 
changes” Hindustan Times, February 19, 2018, available at 
https://www.hindustantimes.com/india-news/centre-to-reintroduce-transgender-bill- 
with-changes-suggested-by-mps-panel-and-rights-groups/story- 
V3waQoU4kEdeJl6iJHnydL.html 
15 Nidhi Sharma, “Cabinet passes reworked Transgender Bill with 27 changes”, The 
Economic Times, August 03, 2018, available at 
https://economictimes.indiatimes.com/news/politics-and-nation/cabinet-passes- 
reworked-transgender-bill/articleshow/65247339.cms 
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Judicial Developments in Tamil Nadu 

In Tamil Nadu, the Madras High Court has issued several progressive 
judgments about protecting the welfare of transgender individuals, 
particularly, in the context of affirmative action in employment and 

 
transgender individuals to a fundamental right. The recognition of a right to 
privacy in NALSA and Puttaswamy v. UOI is an important step in asserting 
transgender persons’ right to equality, dignity, and liberty. 

 
Since the 2014 NALSA judgment, the transgender community has used the 
NALSA judgment to challenge, among others, unfair employment dismissals 
and the enforcement of S. 377, IPC – which criminalizes consensual same 
sex conduct – against the transgender community. These challenges are 
positive developments as it is vital that the civil society and the transgender 
community contest discriminatory laws in the courts to ensure access to their 
full range of constitutional rights. 

 
Sabi Giri, a sailor enrolled in the Indian Navy since 2010, who transitioned 
while in the Navy and underwent sex reassignment/affirming surgery (SRS), 
was discharged due to her altered gender identity. IN 2017, she challenged 
her dismissal from the Navy in the High Court of Delhi referring to the NALSA 
decision in 2017. The trial is ongoing. 

 
Further, Dr. Akkai Padmasali, a transgender person, filed a petition 
challenging the constitutional validity of S. 377, IPC on the basis that it 
violates transgender persons’ fundamental rights to life, autonomy and 
dignity guaranteed under Article 21 of the Indian Constitution, their right to 
equality guaranteed under Article 14 of the Indian Constitution, and their 
right to freedom of expression guaranteed under Article 19 of the Indian 
Constitution. She asserted that each of these rights has been recognized in 
NALSA v. UOI.16 The Supreme Court heard Dr. Akkai’s case alongwith the 
Navtej Singh Johar v. Union of India petition, concerning the constitutional 
validity of S. 377, IPC. The Supreme Court’s decision in the joint cases is 
currently awaited.17 

 
Hence, the transgender community has been effective in seeking justice and 
seeking judicial vindication of their human rights. Its efforts in this context 
have resulted in some progress, particularly at the central level thanks to the 
Supreme Court’s decision in NALSA and Puttuswamy v. UOI, but also at the 
state level in Tamil Nadu, among other states. 

 

 
16 Akkai Padmasali & Ors. v. Union of India and Ors., Writ Petition (Civil) 
No.572/2016 available at http://orinam.net/377/wp- 
content/uploads/2016/07/Akkai_vs_UOI_2016.pdf. 
17 Akkai Padmasali & Ors. v. Union of India and Ors, Writ Petition (Civil) 
No.572/2016) available at 
http://supremecourtofindia.nic.in/pdf/ListingNotice/cb%20notice.pdf. 
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education, and their right to appropriate identity documents, based on 
NALSA v. UOI. 

 

In the case of Nangai v. The Superintendent of Police at the Madras High 
Court, the petitioner (a transgender person) was dismissed from her position 
as a woman police constable on a number of grounds, including the fact that 
she had not disclosed her transgender identity, and had applied under the 
‘woman’ quota. While undergoing a medical examination, as part of the 
recruitment process, the doctors found that the petitioner was intersex, and 
thus her appointment was terminated. The questions before the Court were 
whether the petitioner is a female and hence eligible for appointment as a 
female constable, and secondly whether her appointment could be 
terminated based on her medical status. The Court held that she has a right 
to self-identify her gender and forcing her to accept a different gender would 
be a violation of her fundamental rights to equality, non-discrimination, and 
life and liberty, based on NALSA v. UOI. Thus, the court upheld her right to 
self-identify her gender, and ordered that she be reinstated.18 

 

In the case of S. Swapna (Transgender) v. The State Of Tamil Nadu, the 
petitioner was born male; she later transitioned, and also underwent sex 
reassignment surgery in 2011. Thereafter, she obtained her university 
degree in her preferred gender and name. She applied to Court to request 
her gender and name to be corrected in her school certificates, as the state 
had rejected her request stating that the prevailing regulations did  not 
permit it. The Court ordered the concerned authority to make the necessary 
changes in the person’s records, saying “When a transgender undergoes a 
sex reassignment surgery and makes an application thereafter for change of 
name and sex in the relevant records on the basis of various documents 
including the certificate issued by the Medical Officer, the concerned 
authorities are expected to verify the records and make consequential 
changes in the concerned records. The petitioner cannot be dragged from 
pillar to post on the ground that there are no rules permitting such changes 
in educational records. The petitioner has produced sufficient documents to 
prove her identity”.19 

 

In the case of K. Prithika Yashini v. The Chairman, the Court directed the 
Tamil Nadu Uniformed Services Recruitment Board to appoint K. Prithika 
Yashini as a sub-inspector of police after she had failed the physical 
endurance test for selection by 1.11 seconds, holding, “[t]he social impact of 
such recruitment cannot be lost sight of, which would give strength to the 
case of transgenders. The petitioner must reach the finishing line and not be 

 
 

 
18  Nangai  v.  The  Superintendent  Of  Police,  Writ  Petition  587/2014,  available at 
https://indiankanoon.org/doc/144523857/ 
19 S. Swapna (Transgender) v. The State Of Tamil Nadu, W.P.(MD)No.10882 of 2014, 
available at https://indiankanoon.org/doc/125208179/ 
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Important State Level Policy Developments 
While the judiciary has been progressive, the states have on a whole, not 
been effective in implementing the NALSA decision. Some states, including 
Kerala and Tamil Nadu, have shown initiative by developing State policies on 
transgender rights and by forming Transgender Welfare Boards. However, 
these initiatives have been executed poorly, and are vulnerable to factors like 
party politics, and the unwillingness of government officials to engage with 
the issue. 

 
Kerala: In November 2015, the state of Kerala released its ‘State Policy for 
Transgenders in Kerala’. The policy reaffirmed the right to self-identification; 
to ensure equal access to social and educational policies and to legal 
institutions; and freedom from violence for transgender persons. It also 
mandated the setting up of a state-wide Transgender Justice Board, which 
would monitor the execution of the Transgender Policy and would facilitate 
policy and institutional reforms that enable access to social and economic 
development schemes for the poor and other at-risk transgender groups. 
Further, it required setting up a Transgender Justice Committee in every 
district under the Department of Social Justice.22 

 
20 K. Prithika Yashini v. The Chairman, Writ Petition 15046/2015, available at 
https://indiankanoon.org/doc/157339454/ 
21 K.Gowtham Subramaniyam vs The Controller Of Examination, Writ Petition, 
7536/2017 available at https://indiankanoon.org/doc/141387168/ 
Note that the Court allowed him to change his name in his school and college 

certificates but said that he is entitled to the change on account of sex reassignment 
surgery and because subsequent certificates show that he has become a “complete 
male”. Hence, there remains confusion and hesitation about the right to self-identify 
one’s gender. 
22 See International Commission of Jurists, “ICJ Briefing Paper: Implementation of 
the      NALSA      Decision”      (2016),      available      at   https://www.icj.org/wp- 
content/uploads/2016/04/India-QA-NALSA-Advocacy-Analysis-brief-2016-ENG.pdf. 
The Policy was based on among others, findings from surveys the government had 
conducted, stating, “52% of the TGs [transgender people] are facing harassment 
from the police. 70.3% are not confident to face the police” and that “96% do not 

 
 

stopped and disqualified in the middle.” 20 Their reasoning was based on 
NALSA v. UOI, which affirmed the right of individuals to self-identify their 
gender, and for reservations to be guaranteed in public sector appointments. 
She is the first transgender woman employed as a police officer in India. 

 
In the case of K. Gowtham Subramaniyam v. The Controller of Examination, 
a transgender man asked for his gender and name to be changed in his 
school and college certificates. The Court directed the school and college 
authorities to make the relevant changes.21 

 
The Madras High Court has been more proactive in protecting the rights of 
equality and non-discrimination of the transgender community, than the 
other High Courts in India. 
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However, as informally reported by a member of the District Transgender 
Justice Board of Ernakulam, the governmental implementation has not been 
responsive to the needs of the community. The policy of the Kerala 
Government was to issue a transgender identity card, but the card that has 
been issued, despite discussion with the community, contains only one option 
– transgender – and does not guarantee the right to self-identify as male, or 
female even though the right to self-identification, including the right to self- 
identify as male, female, or transgender, is the cornerstone of NALSA. 
Transgender activists have reiterated the need for state officials to hold 
discussions with the community to implement progressive policies. 

 
Tamil Nadu: Tamil Nadu was the first state to establish a transgender 
welfare board, the Tamil Nadu Transgender Welfare Board, in 2008 with the 
goal of identifying and protecting the needs of the transgender community. 
The Board was set up as a result of effective lobbying by transgender groups 
and civil society.23 

 
The Ministry of Social Welfare heads the Transgender Welfare Board. The 
Board has seven persons from the transgender community as its members. 
The Transgender Welfare Board has introduced transgender  specific 
schemes, including self-employment grants of up to 20,000 INR, short stay 
homes for people who visit the city for sex reassignment/affirming surgery 
and for those in crisis, and has facilitated transgender persons’ access to 
existing social protection schemes of the State and the Central Government, 
including access to the Central Government’s housing scheme – Indira Awaas 
Yojana, government institution delivered programmes – such as health 
insurance, education, and employment, provision of free sex reassignment 
surgery through select government hospitals, ration/food cards to 
transgender individuals if they live alone.24 

 
However, after a change in the party in power, the Transgender Welfare 
Board’s functioning has become very limited. The following problems, among 
others, have arisen as a result: the entire board has not been constituted, 
money has remained unspent, access to official members, and the number of 

 
raise complaints against violence because of their gender identity”. 
23 There were multiple activities which were undertaken to facilitate formulation of 
the Welfare Board- a writ petition filed in 2004 in the Madras High Court where the 
Court had ruled that the transgender individual can choose to vote as either male or 
female, in 2006, a state level rally held by sexual minorities, and in 2007 a public 
hearing on transgender rights. The public hearing led to recommendations being sent 
to the Government, which finally led to the announcement of the Transgender 
Welfare Board. 
24 See UNDP India, “The Case of Tamil Nadu Transgender Welfare Board: Insights for 
Developing Practical Models of Social Protection Programs for Transgender People in 
India” (2012) available at 
http://www.in.undp.org/content/dam/india/docs/HIV_and_development/the-case-of- 
tamil-nadu-transgender-welfare-board--insights-for-d.pdf 
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official meetings, have reduced, the short-stay home remains unused, a 
separate transgender ward in the hospital and free surgery are no longer 
available, among other.25 

 
Poor policymaking by the Government negatively impacts on the ability of 
the transgender community to access basic services like education, 
employment, and healthcare, particularly because of lack of provision for 
self-identification across identity documents. This lack of comprehensive and 
sensitive policymaking by the state, combined with prejudices and biases 
displayed by other state and non-state actors heighten the risk of violence 
and abuse faced by members of the transgender community. 

 
Problems in Legal Gender Recognition 
The transgender community and the LGBTI community at large face several 
impediments in getting their legal rights recognized by state actors. They are 
often unable to access justice and effective remedies under civil law and 
criminal law, due to ridicule and harassment they faced at the hands of the 
police and local government officials; hence, they often prefer to not use 
legal routes even when legal remedies are available. Particularly, as 
highlighted here, the community struggles with identity documents, which 
attest to their gender and name, as well as with access to criminal justice 
mechanisms. 

 
Legal Gender Recognition Documents: There are several options for 
identity documents in India: passports, aadhar cards, ration cards, pan 
cards, school certificates, driving licenses, and voter identity cards, among 
others. There is technically no requirement for all identity cards to carry the 
same name and gender. People can decide to make changes depending on 
which document they use most. However, transgender persons told the ICJ 
that they would prefer to have consistency across all documents, which they 
considered desirable as it would reduce administrative confusion and make 
the resort to using each relevant identity document easier for the person in 
question. The lack of clarity around how to officially change name and gender 
has inhibited people from accessing the process of getting identity cards with 
their self-identified name and gender.26 ICJ was told that in some states, 
people were told that every gazette notification of a name and gender 
identity change had to be approved by the state cabinet, which is 
unnecessarily cumbersome. In another state, people were asked for a 
residential certificate as a prerequisite to obtain any documentation - 
residential certificates are usually issued by the village headman, a 

 
25 Divya Karthikeyan, “Tamil Nadu, once a pioneering state for welfare of 
transgenders, now shuns the third gender” First Post, May 25, 2017, available at 
http://www.firstpost.com/india/tamil-nadu-once-a-pioneering-state-for-welfare-of- 
transgenders-now-shuns-the-third-gender-3476538.html 
26 International Commission of Jurists, ‘“Unnatural Offences” Obstacles to Justice in 
India Based on Sexual Orientation and Gender Identity’, 2017, pages 26-37, 
available at https://www.icj.org/wp-content/uploads/2017/02/India-SOGI-report- 
Publications-Reports-Thematic-report-2017-ENG.pdf 
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customary administrative head, and attest to the fact that an individual 
resides in a certain location. The ICJ was told that village headmen often 
would refuse to grant residential certificates to transgender individuals, who 
on many occasions did not have an alternative proof of residence. 
Furthermore, the requirements needed to change the name and gender in 
one document differs across documents. For some documents – like 
passports, aadhar cards, and voter IDs – the process to change gender 
identity is set out. For others, it is not – like for school certificates - and 
people found it harder to obtain the desired changes in those.27 

 
Government officials and lawyers are also not informed about the fact that 
people are now entitled to their self-identified gender identity, and are 
therefore unable or unwilling to facilitate changes on documents. A 
transgender man, told the ICJ of his experience trying to change his name 
and gender identity on documents after making an affidavit: “An officer there 
laughed at me and asked me if it’s possible for someone to change their 
gender. I told them that I was called [previous name] and I have changed it 
to A. now and that these transitions are now possible. I told them I had 
documents to show them. This happened at the District Magistrate’s office. I 
couldn’t meet the District Magistrate but officers outside told me to leave 
since they had no information regarding this and they made fun of me. I was 
trying to talk to them in hushed tones but they spoke loudly and everybody 
got to know of my issue. I showed them my affidavit and they told me to 
come back after a month. Like that, an entire year went by and nobody 
helped me.” In some cases where people have been unable to get their name 
and / or gender changed in official documents, they have approached courts 
for relief.28 

 
International Law 
In the NALSA Judgment, the Supreme Court referenced the Yogyakarta 
Principles on the application of international human rights law in relation to 
sexual orientation and gender identity, affirming that they were not 
“inconsistent with the various fundamental rights guaranteed under the 
Indian Constitution”. As the Yogyakarta Principles underscore, the rights to 
equality and non-discrimination entail states’ obligations to: “adopt 
appropriate legislative and other measures to prohibit and eliminate 
discrimination in the public and private spheres”; and to “take appropriate 
measures to secure adequate advancement of persons of diverse sexual 

 
 
 

27 International Commission of Jurists, ‘“Unnatural Offences” Obstacles to Justice in 
India Based on Sexual Orientation and Gender Identity’, 2017, pages 26-37, 
available at https://www.icj.org/wp-content/uploads/2017/02/India-SOGI-report- 
Publications-Reports-Thematic-report-2017-ENG.pdf 
28 International Commission of Jurists, ‘“Unnatural Offences” Obstacles to Justice in 
India Based on Sexual Orientation and Gender Identity’, 2017, pages 26-37, 
available at https://www.icj.org/wp-content/uploads/2017/02/India-SOGI-report- 
Publications-Reports-Thematic-report-2017-ENG.pdf 
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orientations and gender identities”.29 

 

India is a party to several international human rights treaties – including, the 
International Covenant on Civil and Political Rights and the International 
Covenant on Economic, Social and Cultural Rights – both of which guarantee 
the rights to equality and non-discrimination. 

 
Under international human rights law and standards, including the 
Covenants, discrimination on the grounds of sexual orientation and/or gender 
identity or expression is prohibited. In this context, the Committee on 
Economic, Social and Cultural Rights has clarified in its General Comment 20 
that, “other status” as recognized in article 2, paragraph 2 of the 
International Covenant on Economic, Social and Cultural Rights, includes 
sexual orientation. In addition, gender identity is recognized as among the 
prohibited grounds of discrimination. 

 
The Office of the UN High Commissioner of Human Rights, among others, has 
emphasized that ensuring non-discrimination is an immediate and cross- 
cutting obligation on all states.30 Under international human rights law States 
have the five following “core legal obligations” with respect to protecting the 
human rights of LGBT persons: “(1) protect individuals from homophobic and 
trans-phobic violence; (2) prevent torture and cruel, inhuman, and degrading 
treatment of LGBT persons; (3) decriminalize homosexuality; (4) prohibit 
discrimination based on sexual orientation and gender identity; and (5) 
respect the freedom of expression, association, and peaceful assembly”. 

 
In 2015, 12 UN agencies issued a joint statement calling on states to end 
violence and discrimination against lesbian, gay, bisexual, transgender and 
intersex adults, adolescents and children, saying such abuses “constitute 
serious violations of international human rights law and have a far-reaching 
impact on society”.31 

 
In 2017 during India’s third Universal Periodic Review, Ireland recommended 
that the Government of India ensure “equality and non-discrimination in line 
with its international obligations by developing public human rights 
awareness programmes and taking concrete steps to advance the rights of 
women and girls, members of religious minorities, and lesbian, gay, bisexual, 
transgender and intersex persons ...”. However, India merely noted, instead 

 
 

29 Principle 2, The Rights to Equality and Non-Discrimination, The Yogyakarta 
Principles. 
30 Born Free and Equal: Sexual Orientation and Gender Identity in International 
Human Rights Law, OHCHR, 2012, available at 
https://www.ohchr.org/Documents/Publications/BornFreeAndEqualLowRes.pdf 
31UNAIDS PRESS STATEMENT “Ending violence and discrimination against lesbian, 
gay, bisexual, transgender and intersex people” September 2015, at 
http://www.unaids.org/en/resources/presscentre/pressreleaseandstatementarchive/ 
2015/september/20150929_LGBTI#_ftn1 
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of accepting this recommendation.32 

 

There have been several steps forward in India, including the recent Section 
377 hearings before the Supreme Court;33 the NALSA v. UOI decision; as well 
as the recently reported amended bill on transgender rights, that has not yet 
been made public, but is reported to be more aligned with NALSA v. UOI, 
than the 2015 and the 2016 bills. However, according to some reports, the 
Bill still does not include reservations for transgender persons in education 
and employment. Further, as is reported, LGBTI persons, including 
transgender persons, continue to face harassment in the exercise and 
enjoyment of their rights to equality, non-discrimination and dignity in 
matters of employment, education, health, housing, transport etc.. Hence the 
Indian state continues to fail to fully implement its international legal 
obligations to guarantee to transgender people their rights to equality, non- 
discrimination and privacy. 

 
Conclusion 
While the NALSA judgment is a landmark decision, which recognizes the full 
range of human rights of transgender people, its success will eventually be 
its comprehensive adoption and implementation by the executive and the 
legislature at the central and state level. The new transgender rights bill 
when introduced will provide an indication as to how far the legislature and 
the executive are willing to go in the recognition of the rights guaranteed by 
the NALSA judgment. At present, the judiciary at the federal level, and in 
some states that have had a long history of transgender rights collective 
struggle, are leading the way in the protection of the rights of transgender 
individuals. The legislature and the executive, on the other hand, have made 
several missteps, particularly in failing to ensure the full recognition of the 
right to self-identify one’s gender in the law, which is the mainstay of NALSA, 
and only recently, finally conceding, after vigorous protests from the civil 
society. Moreover, the legislature continues to exclude affirmative action 
from the scope of the law, which compromises their right to access basic 
rights like the right to work and education, and thereby does not recognize 
the decades of marginalization faced by this community. Further, the central 
and state level governments, despite proposing laws on transgender rights, 
creating state level policies and transgender welfare boards, have not 
succeeded in effectively guaranteeing the rights to equality and non- 
discrimination to the individual , which, in turn, reflect a lack of will to ensure 
to the transgender person their human rights as enshrined in the  
Constitution and India’s international human rights law obligations. 
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32 Para 161.71 of UN Doc. A/HRC/36/10, available at https://documents-dds- 
ny.un.org/doc/UNDOC/GEN/G17/193/56/PDF/G1719356.pdf?OpenElement. 
33 See ICJ Briefing Paper on Navtej Singh Johar et al v. Union of India and Others at 
https://www.icj.org/wp-content/uploads/2018/07/India-Briefing-Paper-Navtej- 
Singh-Advocacy-Analysis-Brief-2018-ENG.pdf 


